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A Strong Bar Protects Its Members 


American lawyers who have been compelled to submit to what seems to them 
judicial arrogance with no outlet but grumbling should observe what happens 
when the victim is a member of a strong and self-respecting bar. We do not 
assert that the language of Lord Hewart, presiding as Lord Chief Justice in 
the Old Bailey, London, in reproving counsel in a murder trial, was arrogant. 
But it was strong language and unavoidably calculated to lower the barrister 
in the opinion of the public. This is what the court said, in summing up: 


“Counsel for the defence [Mr. Valetta] has thought it compatible 
with his duty, not once or twice, but five times in his closing speech for 
the prisoner to convey to your minds that the punishment in a case of 
murder is capital punishment. 


“He referred to the remark which I made in another court yesterday 
on the view that the law must take of the sanctity of human life, and he 
invited you in this case to have regard for human life in the sense of not 
sacrificing this human life. 


“These observations were most improper. They could have no legiti- 
mate purpose, and I am grieved that I should have heard a member of the 
English Bar make them. You have nothing whatever to do with the 
punishment which may or may not follow your verdict.” 


The opinion of the bar was readily had, as appears from an article in the 
Law Journal of March 31, 1928: 


At the request of the General Council of the Bar we publish the fol- 
lowing resolution: 


“The General Council of the Bar, having considered the speech of 
Mr. Valetta in the case of Rust at the Central Criminal Court on February 
1, 1928, is of opinion that Mr. Valetta was not guilty of any breach of 
professional duty in his speech for the defence.”’ 


William Rust was acquitted at the Old Bailey of the murder of his 


father, William Frederick Rust, and his brothers, Alfred, aged ten, and 
Edward, aged three. 





The Batonnier of the Belgium Bar Quoted 


‘‘The bar is not an administrative body. It is an autonomous and a free 
organization. Placed by law at the side of the magistracy to accomplish with it 
the joint task of justice, protected by its secular traditions, it knows neither the 
guardianship nor the control of any political power. It receives orders or in- 
junctions from no one. It exercises this liberty without restraint, not in the 
interest of its members but in the interest of its mission. It has developed in its 
heart more discipline than pride; it has created a code of severe rules of honor 
and of conduct which only the chosen can endure.’’ 





Every person interested in the administration of justice is invited to become a mem- 
ber of the American Judicature Society. There are no dues. The JOURNAL is sent free 
to every member. Any person disposed to contribute toward this service may do so, but 
no payment is necessary in order to benefit by the service. Members are requested to 
suggest to their friends who are interested in this work that they accept the free offer 
of membership. Back numbers of the JOURNAL may be obtained for ten cents the copy. 
No other source affords so much timely, constructive material on the various phases of 
administering justice. 
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Making Judges Independent 





Commenting upon the recent increases in judicial salary, involving action 
in nearly one-third of the states in a single year, the editor of Law Notes (Feb., 
1928) says that salaries have not yet reached the point ‘‘where the men most 
fit for high judicial office can accept it without a distinct financial loss.’’ 

An adequate salary should be paid, one affording economic independence to 
the judge in every instance. And while for the most part we have been most 
unfair to judges it is not necessary to match the high earnings of the more suc- 
cessful lawyers in order to win for public service those often sought. Security 
of tenure is an important factor. Very generally we have refused that. The 
strong attraction that judicial service exerts upon many excellent lawyers is 
sufficient to induce them to serve for less than they could presume private prac- 
tice to yicld. The strength of this attraction is illustrated in a thousand in- 
stances. It is a factor, but the public should not lean heavily upon it. 

In conclusion the editor of Law Notes says, most pertinently: 


But, with the movement to increase the salaries of judges, it must be 
borne in mind that there is another question unseparable from it—the 
manner of choosing the judges. So long as any considerable element of 
politics enters into the choosing, either in an executive appointment or a 
nomination for popular vote, increase in the salary does nothing to get 
better men on the bench, it simply fattens the plum which the politicians 
bestow. Moreover, no salary will tempt some of the men best fitted for 
judicial life to a position where political accident may leave them in later 
years to start their careers anew. Designation of judges by the bar of the 
district to a brief term of say four years at the end of which the approval 
of the bar will entitle the encumbent to a life term will ensure the ac- 
cession to the bench of men who will earn the high salaries which good 
judges deserve. 





New York Uncovers Sensational Conditions 


Investigation of Ambulance Chasing Evils Continues After Four 
Months of Arduous Work by Bar Association Voluntary 
Representatives—‘‘Promotion’’ of ‘‘Legal Business’’ 





Possibly no better illustration of the ess man. 


Why shouldn’t the 


: ee : ° specialist in negligence practice tell th 
widespread publie interest in what is . 7 » ni 


popularly known in New York City as 
the ambulance chasing investigation 
could be found than is contained in 
the following extracts from letters ad- 
dressed to newspaper editors. <A letter 
appearing in the New York World on 
May 29 says: 


All this talk about ethics and ethical 
conduct in the legal profession is pure 
hokum ” 

What’s wrong in a lawyer’s employing 
a runner or ambulance chaser? He is 
merely out to get new business by resort- 
ing to the services of a traveling salesman 
the same as every other progressive busi- 
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world through his runners or ambulance 
chasers that he has just won a $50,000 
verdict or settlement for his client who 
lost a leg through the recklessness of a 
drunken automobilist? 


As long as traction companies and lia- 
bility-insurance ccmpanies, engaged in 
business for private profit, will exist to 
contest our just claims for damages so 
long will ambulance chasers be with us. 
The only way to exterminate them is by 
nationalizing the legal profession, making 
every lawyer a salaried employee of the 
state. Under such conditions he will be 
in reality rather than in theory an officer 
of the court on equal footing with the 
judge and prosecutor. 
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The writer of a letter which appeared 
in the Sun on June 21 has a different 
viewpoint : 

The editorial article in the Sun, “Dis- 
barment Is Not Punishment,” presented 
squarely the situation existing in the legal 
profession in this city. This condition is 
on a border approaching chaos and it is 
imperative that there be a remedy applied 
before the judiciary system becomes a 
mockery through hordes of attorneys stir- 
ring up litigation or resorting to other 
unethical practices as a means of securing 
retainers. Sharp practice of lawyers is the 
result of the profession being overrun by 
many individuals who entered into the 
study and practice of law through the lure 
of loose requirements not prevailing in 
the other learned professions. 

. . . the investigation being con- 
ducted by Justice Wasservogel with Mr. 
Kresel prosecuting in the ambulance chas- 
ing activities will cleanse the bar of many 
crooked members already in it. The spot- 
light should now be focused on the law 
schools which contain the embryonic law- 
yers. There will be revealed many flagrant 
abuses existing both in the type of student 
admitted and the manner in which the 
courses are conducted. 


On January 10 of this year the As- 
sociation of the Bar of the City of New 
York, the New York County Lawyers’ 
Association and the Bronx County Bar 
Association presented to the Appellate 
Division of the Supreme Court in the 
First Department a joint petition pray- 
ing: 

(1) That an investigation be ordered 
by this Honorable Court, to be conducted 
by itself or by such other appropriate pro- 
cedure as it shall determine, in order that 
a judicial inquiry may be made into the 
practices hereinbefore alleged to exist and 


into any other illegal and improper prac- 
tices. 

(2) That upon the conclusion of such 
investigation all parties found to have been 
participating in any such practices be 
brought into court in some appropriate 
action or proceeding and dealt with accord- 
ing to law; and that such other remedy or 
remedies may be granted, and such judicial 
discipline exercised, as may be found to 
be effective and proper, to correct the 
abuses that may be found to exist. 


The petition was granted on Febru- 
ary 7 and the court directed that a 
special term of the court be held by 
Mr. Justice Wasservogel to conduct the 
investigation. Mr. Isidor J. Kresel 
volunteered to act as counsel and Mr. 
Robert E. Manley as his chief assistant, 


both serving without compensation. 
‘‘An investigation of the ambulance 
chaser and his impositions upon the 
public has been proceeding for two 
months without the expenditure of a 
cent of public money,’’ said the Times 
on April 15. ‘‘A leading lawyer has 
set aside a year out of a busy practice 
to supervise the investigation without 
a fee, while a dozen other attorneys are 
devoting much time to work also with- 
out compensation. With no 
public funds available for the purpose 
the bar associations agreed to furnish 
the means for carrying on the work 
vigorously, believing, however, that they 
would be reimbursed.”’ 

In the preliminary investigation 100 
witnesses, including 21 lawyers, were 
examined privately, and the hearings 
before Justice Wasservogel were actu- 
ally begun on April 2 and still continue 
as this is written in the fourth weck in 
June. <A similar investigation is also 
being conducted in Brooklyn before 
Supreme Court Justice Faber. 


Lawyers and Doctors Co-operate 

Until these two investigations shall 
have been concluded, it is impossible to 
do more than to direct attention to some 
of the practices which have been 
brought to light and to note how many 
branches of the community are involved. 
The newspapers have given columns of 
space day after day to reports of the 
hearings and there has been frequent 
editorial comment. Publie interest 
shows no sign of abatement, but has 
‘ather been stimulated by the recent 
disclosures concerning the operation of 
physicians as ‘‘assistants’’ to ambulance 
chasers, on the basis of which the At- 
torney General has designated Deputy 
Attorney General Sol Ullman to econ- 
duct a city-wide inquiry. The charges 
made in the ambulance chasing investi- 
gation against physicians include the 
sale of x-ray photographs showing in- 
juries to any part of the body, at prices 
ranging from five to fifteen dollars, and 
the issuance of false certificates of ill- 
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ness in support of damage suits, the 
claims arising from ‘‘cut thumbs, bugs 
in beverages, tacks in cereal, the odor 
of kerosene in beverages and many other 
things.’’ One group of physicians testi- 
fied that they recommended a certain 
attorney to patients and that the at- 
torney sent patients to them, and while 
denying the existence of any definite 
understanding that the attorney was 
responsible for medical fees of patients 
sent by him, it was ‘‘expected’’ that the 
lawyer would pay if the patients did 
not. In a recent article Mr. Ullman 
says econeerning certain physicians: 
‘““They were invariably ready to per- 
form any act required of them by the 
dishonest lawyer.’’ The State Medical 
Practice Act of 1926 requires annual 
registration by physicians and Mr. Ull- 
man estimates that more than 1,000 il- 
legal practitioners were driven out of the 
State last year. This law also provides 
for the discipline and ejection of li- 
censed physicians guilty of misconduct. 


Linked to the lawyers have been 
found not only or chiefly physicians, 
but policemen, among others whom we 
shall mention. The victim of an acci- 
dent identified a patrolman who, com- 
ing to his assistance at the scene of the 
accident, asked if he wanted an at- 
torney, and that night came to the home 
of the witness bringing with him a rep- 
resentative of the attorney. As a re- 
sult of the patrolman’s suggestion a 
retainer was signed by the injured man, 
giving the case to the attorney on a 
fifty-fifty basis. Similarly, a woman 
testified concerning the same attorney 
that within three-quarters of an hour 
after a policeman who came to her aid 
when she was injured had inquired 
whether she desired a lawyer, a rep- 
resentative of the lawyer came to her 
and induced her to sign a retainer on 
a fifty-fifty basis. Mr. Kresel’s assist- 
ant said that similar testimony concern- 
ing this attorney was available in more 
than twenty cases. 

The same attorney, it was testified, 


sent between fifty and seventy-five cases 
to one physician, who made affidavits in 
most of the children’s cases handled 
by the attorney. The physician said 
that though he was paid only for serv- 
ices rendered. his fee was in proportion 
to the amount of the recovery by the 
attorney. In four cases where children 
were the victims of accidents, it was 
testified that the attorney had not gone 
through the formality of applying to 
the court for permission to make the 
settlement and had given each victim 
only forty dollars of the one hundred 
dollars received in settlement. 


Dirty Business Thoroughly Organized 

‘‘Tips” on accidents come to lawyers 
not only from doctors and patrolmen on 
post, but from police headquarters, 
from hospital employees and many 
others who come in contact with injured 
persons, it has been testified. Six New 
York hospitals were named in which 
aecess could be had by runners to ac- 
cident patients, through arrangements 
with internes and hospital employees. 
An attorney who has 750 or 800 neg- 
ligence cases annually testified that hos- 
pital physicians almost always de- 
manded $100 or $200 in advance before 
they would testify in court that they 
treated clients and describe the extent 
of their injuries. The father of an in- 
jured boy testified that he had retained 
the lawyer under investigation on the 
recommendation of a colored preacher, 
signed a retainer and then saw the law- 
yer no more until ‘‘last Thursday.’’ 
The case had been settled for $200, a 
release signed and a check from the 
insurance company endorsed. The wit- 
ness testified that the signature on the 
release was not his, and that his wife, 
who was alleged to have endorsed the 
check, could not write. A week before 
the hearing the attorney called on the 
father, offering him a check dated 1927 
for $135. Another attorney admitted 


that he had misappropriated a client’s 
fifty per cent share of $300 recovered in 
a negligence suit and had not turned 
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the money over until after the am- 
bulanece chasing investigators were on 
his trail. 

Promoting ‘‘New Business” 

The employment of ‘‘runners’’ has 
occupied a large place in the inquiry. 
One lawyer testified that he had 700 neg- 
ligence cases on a contingent fee basis 
now pending, and that his firm em- 
ployed three regular runners and also 
secured business from eight or nine ‘‘in- 
dependent contractors.’’ Every runner 
or contractor receives 331/3 per cent 
of the net fee secured by the law firm. 
This lawyer admitted that 75 per cent 
of his cases are settled without being 
brought to trial and that he tries about 
100 cases a year. The testimony of an- 
other witness brought out that chasers 
make more money than the lawyers for 
whom they secure business. Some 
chasers or runners are not attached to 
any one law office and peddle their 
eases to the highest bidder. It was said 
that a young attorney of twenty-two 
with expert runners can make more 
money than an able lawyer of long ex- 
perience who does not employ them. 
Photostatie copies of checks and news- 
paper clippings are used in the effort 
to secure retainers from prospective 
clients, and the plan is that of sales- 
manship. Runners or chasers make 
from $100 to $700 weekly, it was testi- 
fied. A promotion dinner was ar- 
ranged by a chaser, the members of a 
law firm and some ten doctors being 
present. The object of the dinner was 


to ‘‘promote” new business for the law 
firm. The doctors attending were men 
who were paid by the firm to testify in 
court in negligence suits. 


One lawyer admitted that stenog- 
raphers in his office drew up pleadings 
and made out summonses and com- 
plaints themselves, even going so far 
as to decide the amount of judgment to 
be demanded in an action. The same 
stenographers frequently settled cases 
for the attorney and used their own 


judgment as to the amount of the settle- 
ment. 


The investigations have not yet been 
concluded, and it is not possible at this 
juncture to forecast their outcome and 
their effect upon the practice of the law 
in New York City, but agreement may 
be expressed with the Brooklyn Eagle, 
which said, on April 2, in an editorial 
entitled ‘‘History in the Making’’: 


When Charles E. Hughes presented a 
petition to the Appellate Division of the 
Supreme Court in the First Department, 
asking for an inquiry into the practice of 
ambulance chasing, he declared that the 
action was historic. Mr. Hughes did not 
exaggerate. The Appellate Division 
granted the petition and today the public 
inquiry gets under way. It will be 
surprising indeed if the action of the Ap- 
pellate Divisions in New York State does 
not bring about a nation-wide reform. 
Such a development should not pass un- 
noticed. All concerned, however, should 
realize that the fight against the ambu- 
lance chaser has only begun. It is a fight 
that must be pushed with the greatest 
energy and determination if it is to suc- 
ceed. 


—Julius Henry Cohen. 


Two Sides to Ambulance Chasing 





Having placed a ban on the solicita- 
tion of cases by attorneys, either in per- 
son or by agents, in the Rules of Pro- 
fessional Conduct adopted by the Cali- 
fornia State Bar, attention is being 
given to the reverse side of the ambu- 
lance chasing problem. 

It is reported that agents for public 
service corporations race the ambu- 


lance to the hospital to obtain a settle- 
ment often before the injured person 
has fully recovered his senses. 

These agreements of settlement are 
often as unconscionable as those made 
by investigators and agents with clients 
in whose behalf they propose to either 
secure a settlement or bring a suit for 
damages for personal injuries. 
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The Board of Governors of The State 
Bar referred to the Committee on Sec- 
tions a suggestion that legislation be 
enacted, making voidable contracts 
between public service corporations 
and injured persons in settlement of 
probable claims for damages. 

Such action, it is thought, would 
tend to curtail the activities of public 
service corporation agents who because 
they are not members of the bar, can- 
not be reached by the ambulance chas- 
ing rule. 

The Board of Governors has also 
referred to the Committee on Sections 
for consideration a suggestion that 
some means be devised for the regula- 


tion of contracts for contingent fees, 
whether in personal injury cases, pro- 
bate contests or other litigation. 

“‘This action on the part of the 
Board of Governors is evidence that 
The State Bar of California desires to 
find a remedy for both sides of the 
‘ambulance chasing’ evil,’’ said Presi- 
dent Joseph J. Webb. ‘‘Criticism has 
been directed at our ambulance chas- 
ing rule on the ground that it only cov- 
ers one phase of the evil. For that rea- 
son, the Board decided to submit the 
matter to the Committee on Sections 
for consideration, with the thought of 
having it turned over to a sub-section 
for study and recommendation.’’ 





U. S. Supreme Court Under New Act 





By Grecory HANKIN* 





Kight hundred and fifty-nine cases 
were decided by the Supreme Court 
during the past term, which began in 
October, 1927, and ended on June 5th, 
leaving only 190 cases to be carried 
over for the next term. 

This great advance in the speedy ad- 
ministration of justice has been made 
possible by the Jurisdictional Act of 
February 13, 1925. The Act reduced 
considerably the number of cases which 
may come to the Supreme Court as a 
matter of right, leaving the major part 
of the cases to come to the court through 


a preliminary application to review the . 


decisions of the lower courts. 

The theory of this law is best charac- 
terized in a statement issued by Chief 
Justice Taft on June 7, 1926: 


“The theory is that where there is a 
trial court and one [intermediate] appel- 
late court, the litigants, so far as doing 
justice to them is concerned, should be 
satisfied with the decision of the appellate 
court, and that that decision should be 
brought to the Supreme Court only when 
the principle to be settled by the Supreme 
Court will be useful to the public in 
settling general law.”’ 


*Director, Legal Research Service, Washing- 
ton, D. C. 


The specific rights of particular par- 
ties are no longer the essence of the con- 
troversies before the Supreme Court. 
They are mere vehicles whereby the 
Constitution and the laws of the United 
States are interpreted, the means where- 
by the general principles of law are de- 
fined, and whereby the rules and con- 
ceptions of federal law are made uni- 
form throughout the country. In this 
respect one might well say that the 
Supreme Court is abandoning its char- 
acter as a court of last resort, and is 
assuming the function of a ministry of 
justice, except that its decisions are not 
mere declaratory judgments, but are 
based on actual controversies. 

Cases Coming to Supreme Court as a 

Matter of Right 

There are four types of cases in which 
an appeal may be taken to the Supreme 
Court as a matter of right: (1) cases 
in which a state court upholds a state 
statute claimed to be repugnant to the 
Constitution, laws or treaties of the 
United States, or in which that court 
holds invalid a statute or treaty of the 
United States; (2) cases in which the 
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Cireuit Court of Appeals holds a state 
statute repugnant to the Constitution, 
laws or treaties of the United States; 
(3) direct appeals from the specially 
constituted Federal District Courts, and 
(4) cases certified to the Supreme Court 
by the Cireuit Court of Appeals, the 
Court of Appeals of the District of 
Columbia and the Court of Claims. 


(1) Cases rrom State Courts as OF RIGHT 


Cases coming to the Supreme Court 
as of right from the state courts must 
meet the following requirements: First, 
the judgment appealed from must be 
final. Second, the judgment appealed 
from must be one rendered in the high- 
est court in which such jucgyment could 
be had. This does not always mean the 
highest court of the state. In many 
states having trial courts, Appellate 
Courts and a Supreme Court, the de- 
cision of the Appellate Court is final, 
where the Supreme Court of the state 
refuses to review the decision of the 
lower Appellate Court. 

Third, the validity of a state statute 
must be questioned on federal grounds, 
and the decision rendered in favor of 
its validity. The theory of this is, that 
if a state statute is attacked on federal 
grounds, and the decision of the state 
court upholding its validity is errone- 
ous, the aggrieved party is deprived 
of a right guaranteed by the Federal 
Government, and he should be entitled 
to relief from the Supreme Court of 
the United States. If a state statute, 
however, is declared invalid by a state 
court, the state has created a right 
which the state’s own instrumentality 
has taken away, and the Federal Gov- 
ernment is no more concerned than had 
the statute never been enacted or had 
it been repealed by the legislature it- 
self. 

An analogous situation obtains where 
a state court declares a federal statute 
unconstitutional. If the decision is er- 
roneous, the state deprives a person of 
a federal right and the aggrieved party 


may therefore bring his case to the Su- 
preme Court. 
(2) Cases ComincG As OF RIGHT FROM CIRCUIT 
Court oF APPEALS 

There is only one class of cases which 
may come from the Cireuit Court of 
Appeals as of right, namely, where a 
state statute is held repugnant to the 
Constitution, laws or treaties of the 
United States. The reason is that where 
a federal court invalidates a state stat- 
ute and the holding is erroneous, the 
aggrieved party is deprived of a state 
right, and in recognition of the state’s 
sovereignty, he may bring his case to 
the Supreme Court. 


(3) Appeats rrom U. S. Districr Courts 

A direct appeal may be taken from 
the District Courts to the Supreme 
Court in suits to enjoin the enforcement 
of a state statute, or of an order issued 
by a state board or commission; or in 
suits brought to enforce or set aside 
orders of the Interstate Commerce Com- 
mission other than for the payment of 
money; or the orders of the Secretary 
of Agriculture under the Packers & 
Stockyards Act. Such cases must have 
been heard before a specially constituted 
court of three judges, including a Cir- 
cuit Judge or a Justice of the Supreme 
Court. This court of three judges is 
generally spoken of as the ‘‘Statutory 
District Court.’’ Also, under certain 
provisions of the Criminal Code, the 
(overpment may appeal directly to the 
Supreme Court from the regular Dis- 
trict Court; and in suits brought by the 
United States to enjoin violations of 
the Anti-Trust Laws, a direct appeal 
may be taken by the aggrieved party. 


(4) Cases ON CERTIFICATE 

The Cireuit Court of Appeals, the 
Court of Appeals of the District of 
Columbia and the Court of Claims may 
certify cases to the Supreme Court for 
instructions on specific questions of law. 
In these cases the Supreme Court may 
either answer the questions or may re- 
quire the entire record to be certified 
to it and dispose of the whole ease. 
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Petitions for Writs of Certiorari 

With the exception of the above, all 
cases from the state courts, the Circuit 
Court of Appeals, the Court of Appeals 
of the District of Columbia, the Court 
of Claims, and the Court of Customs 
Appeals and the Supreme Court of the 
Philippine Islands may be brought to 
the Supreme Court through a prelimin- 
ary application to review their de- 
cisions, known as a petition for a writ 
of ceritorari. 

In order to obtain a review of a de- 

cision rendered by a state court, the 
- petitioner must show (1) that the judg- 
ment was final, and was rendered by 
the highest court in which such judg- 
ment could be had; (2) that the case in- 
volved a substantial federal question, 
and (3) that the state court decided 
a federal question not theretofore de- 
termined by the Supreme Court or de- 
cided such question in a way not in 
accord with the applicable decisions 
of the Supreme Court. 

To obtain a review of a decision ren- 
dered by the Circuit Court of Appeals, 
the petitioner must rely on one of the 
following grounds: (1) that the de- 
cision is in conflict with those rendered 
in other Circuits; (2) that a question 
of local law or an important question 
of general law has been decided in an 
untenable manner or in conflict with the 
decisions of the local or state authori- 
ties, and (3) that an important question 
of federal law has been decided m con- 
flict with the applicable decisions of the 
Supreme Court, or that the question 
has not yet been, but should be, settled 
by the Supreme Court. 

The first ground is probably most im- 
portant, and is designed to have the 
effect of making the federal law uniform 
throughout the United States. The 
second ground relates to the conformity 
rule, under which the federal courts 
must apply questions of local law in 
accordance with the decisions of the 
highest courts of the respective states. 

Of course, in their zeal to protect 
the interests of their clients, attorneys 
sometimes assume the right to appeal, 


whereas they should first petition the 
court to review the case. In such in- 
stances, the court dismisses the writ of 
error for lack of jurisdiction, and, con- 
sidering the writ of error as a petition 
for a writ of certiorari, it usually denies 
the same for lack of a substantial fed- 
eral question. In rare instances the 
court has granted the writ of certiorari 
in such eases. Unfortunately these mis- 
takes on part of counsel tax heavily the 
time of the court. 


At the close of this term, the court 
adopted a rule, effective July Ist, 
whereby this loss of time will be 
avoided. Hereafter, in all cases of ap- 
peal the appellant must file a statement 
showing that the court has jurisdiction 
to review on appeal the judgment or 
decree of the court below. Evidently, 
if the Supreme Court finds that the ap- 
peals have been improvidently taken, 
they will be dismissed for lack of juris- 
diction before the cases are called for 
argument. 


Effect of Jurisdictional Act 


The Jurisdictional Act of 1925 en- 
abled the court to make great strides in 
clearing the docket of many cases which 
had no merit, and to expedite its work. 
When the court adjourned in June, 
1926, one year after the act became 
effective, the court was 451 cases in 
arrears. A year later the arrears were 
reduced to 295 cases, and at the ad- 
journment of June 5th, the arrears 
were reduced to 190 cases. Of these, 
44 were petitions for writs of certiorari 
which had not yet been submitted, 8 
eases had already been argued and 138 
cases are to be argued next term. 

Had the court continued to hear argu- 
ments for one week longer in May, 1927, 
it would have begun on eases filed in 
October, 1926. When the court closed 
the hearing of arguments last May, it 
had heard and decided cases filed in 
October and November, 1927, in addi- 
tion to a number of cases which were 
filed later, but which because of their 
importance had been advanced on the 
court’s calendar. 
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Only 160 Opinions Delivered 

The court’s procedure in deciding 
cases further indicates that the court 
does: not intend to waste time. Out of 
the 365 cases decided on their merits, 
149 were disposed of without opinion. 
It is significant that in 37 of these cases 
the decisions of the lower courts were 
affirmed, in only 16 cases the lower 
courts were reversed and 96 cases were 
dismissed mainly for lack of jurisdic- 
tion. The remaining 216 cases were 
disposed of in only 160 opinions. Of 
these 54 affirmed the lower courts, 89 
reversed the lower courts, 5 modified 
their judgments, and 7 dismissed the 
eases for lack of jurisdiction. About 
560 petitions for writs of certiorari were 
considered by the court, and only 104 
writs were granted. 

It may be somewhat discouraging to 
litigants to know that of the 859 cases 
disposed of during this term, the de- 
cisions of the lower courts were reversed 
in only 95 cases. 

Further plans to expedite the work 
have been adopted. At the opening of 
the last term there was a large ac- 
cumulation of eases filed during the 
summer. By November 21, when the 
court decided 133 eases, it disposed of 
all petitions submitted up to that day. 
This was unprecedented. Since then 
all the petitions, with few exceptions, 
which matured in any one week, were 
submitted on the following Monday and 
decided on the succeeding Monday. At 
the beginning of the coming term, the 
court will devote practically the entire 
first week to the disposition of the ap- 
plications for writs of certiorari filed 
during the summer and submittted on 
October Ist. 


Limit to Expedition of Cases 
It is expected that at the close of the 
next term the court will have caught 
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up with the docket. This does not mean, 
however, that at the close of the term 
the court will have disposed of all the 
eases filed. 

Since the last day for submitting pe- 
titions is the last Monday in May, the 
court cannot dispose of petitions 
docketed later than the latter part of 
April, unless counsel do not take the 
full time allowed to them under the 
rules. Under the new rule for filing a 
statement as to jurisdiction in appeal 
cases, Which must be done within thirty 
days after the filing of the appeal, some 
cases filed as late as the first part of 
May may be dismissed for lack of juris- 
diction. As to the petitions and the 
appeals dismissed on jurisdictional 
grounds, it may fairly be said that the 
court will catch up with the docket, 
when it will have disposed of all cases 
filed within one month from the close 
of the term. 

But where the petitions for certiorari 
are granted, and where appeals are not 
disposed of on jurisdictional grounds, 
time must be allowed for the printing of 
records and filing of briefs. It is true, 
the briefs must be filed within twenty 
days before the case is called. But this 
period may be found to be insufficient 
to enable counsel to prepare their cases 
properly. The time element has not, 
as a general rule, been an obstacle to a 
proper preparation of cases, because the 
court has always been in arrears and 
counsel had sufficient time. Should the 
court catch up to its docket it may be 
necessary to grant extensions of time 
for preparation. As to these cases, it 
is estimated that, should the Supreme 
Court catch up with the cases filed with- 
in three months before the close of the 
term, it will have fully caught up with 
its work. 


(Copyrighted by the Legal Research Service.) 


“It is the function of the law to work out in terms of legal 
principle the rules which will give the utmost possible effect to the 
legitimate needs and purposes of men in their various activities.”— 


Roscoe Pound. 








Many Justices, But Little Justice 





The fate of the poor litigant may not 
be worse in Pittsburgh and in Alle- 
gheny County than anywhere else in 
the country, but surely there are few 
places where the political, fee-paid mag- 
istrate has persisted against common 
sense and ideals of justice to the extent 
disclosed in a recent book published 
by the Legal Aid Society of Pittsburgh 
under the title: Piedpoudre Courts; A 
Study of the Small Claim Litigant in 
the Pittsburgh District. The author is 
Professor Gustaf L. Schramm, of the 
political science department of the Uni- 
versity of Pittsburgh, and attorney for 
the Legal Aid Society. 

The book is in all respects excellent. 


It fully covers all sides of the situation - 


and is supplemented by diagrams and 
appendices, including a_ bibliography. 
It will be helpful to all other localities 
where reform is needed in respect to 
small claim procedure. 

In Pittsburgh the Common Pleas 
Court and the Allegheny County Dis- 
trict Court have jurisdiction of even 
the smallest civil causes, but few are 
started in these courts because of the 
formality of procedure and the need 
for employing counsel. They are begun 
before aldermen in the city, or justices 
in the county, each of whom has county- 
wide jurisdiction. Now there may be 
at one time 242 justices and 46 alder- 
men, all elected officers who receive pay 
only through, fees, so that the entire 
body are in competition throughout the 
county. 

The study of cases comprised 2,000 
actions and over 13,000 appeals. It was 
disclosed that the plaintiff prevailed in 
99 per cent of the trials. Appeals are 
doubtless common as a means for reach- 
ing a more expert tribunal, and also 
as a means for stalling against a judg- 
ment. Owing to the cost of trial de 
novo after appeal many of the appealéd 
cases are abandoned by one party or 
the other. 


It is possible for the legislature to 
deprive the lay magistrates of civil 
jurisdiction. To abolish the office 
would require constitutional amend- 
ment. The Allegheny County Court, 
by instituting simple procedure, or 
opening a conciliation branch, could 
take a large share of this business, pos- 
sibly 80 per cent. One judge could dis- 
pose of all the cases under $50. There 
would remain then only the cases orig- 
inating at some remote part of the 
county. 

The backwardness of American com- 
munities, especially cities, in clinging 
to the justice of the peace system that 
was devised for rural conditions of a 
century ago, is seen when contrasted 
with the situation in Birmingham, Eng- 
land, as told in an article in the Journal 
for April, 1928. In that city, where 
there are one million people, a single 
judge disposes of all civil actions in- 
volving not more than $500, and he 
never has to hurry. He has a colleague 
who visits towns throughout the county 
to afford an expert judge for every 
locality. These judges are appointed 
from the ranks of barristers by the 
Lord Chancellor and serve for life. 

We will continue, doubtless, to have 
far more cases than are started in Eng- 
land. There is all the more reason then 
for adopting their summary procedure 
and providing a high grade judge, 
whose decision will be accepted in 
nearly every case as final. And instead 
of unsalaried lay justices for the towns 
and villages we should have sessions of 
a real court once a week, or twice a 
month, in such places. Such a plan 
is embodied in the county court division 
of the unified state court act published 
in the Journal for December, 1927. 

The time has passed when we could 
excuse our defects on the ground that 
ours is a young nation. The trouble is 


that we have created a host of petty 
offices, chartered to collect fees from 
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ignorant litigants, the occupants of 
which constitute a powerful political 
group; also, that in most instances they 
are protected by the text of the con- 
stitution. Meanwhile we finance mighty 
crusades for ineuleating a veneration 
for constitutions while the mass of the 
people are deprived of real justice in 
the only cases they are ever party to. 
Pittsburgh is known as the world’s 
greatest center for industrial efficiency. 
Constitutions and entrenched privilege 


cannot interfere with the scrapping of 
inefficient machinery and organization 
in industry. So we see our civilization 
advancing swiftly on the business side 
and becoming more and more archaic in 
respect to the administration of justice. 
We ought to reach the end of this dis- 
crepancy before long and Pittsburgh 
would do well to take the lead. Mean- 
while other localities may profit from 
the study made in that locality. 


Powerful Argument for Judicial Council 


Judge McClendon, of Texas Court of Civil Appeals, Wins Enthusiastic 
Support from Judges for his Presentation of Plan for 
* Integrating State’s Civil Tribunals 


At a meeting of the Association of 
Judges of the Courts of Civil Appeals 
held in Dallas, Texas, Judge James W. 
McClendon presented a draft bill to 
create a judicial council for the civil 
judicial system of his state. The bill 
resembles several enacted in other states. 
The council would be composed of the 
Chief Justice of the Supreme Court, as 
chairman; one Associate Justice of the 
Supreme Court; the Chief Justice of 
each of the Courts of Civil Appeals; the 
presiding judge in each of the Admin- 
istrative Judicial Districts; the chair- 
men of the Senate and House Commit- 
tees on Civil Jurisprudence; two at- 
torneys to be named by the Supreme 
Court and two to be named by the Texas 
State Bar Association; one member of 
the faculty of the State University Law 
School, to be named by the president of 
the University.* 

Upon hearing the bill and address of 
Judge McClendon the Association voted 
an enthusiastic endorsement of both. 

Judge McClendon so thoroughly and 
ably covered the entire field of the judi- 
~ *The author subsequently enlarged the 
Council to include the attorney general and 


three laymen, one of whom is to be a jour- 
nalist. 


cial council movement, that we believe 
that his address should be published for 
the benefit of other states. It is a 
powerful addition to the literature of 
the subject and probably the best article 
yet produced. The speaker said: 

The views I shall express are my own 
only in the sense that an experience of 
twenty-one years of practice in the 
Texas civil courts and nine years’ ser- 
vice on the appellate bench, and some 
reading and study of the functioning of 
the judicial systems in this country and 
in England, have led me to adopt them 
as such. 

As stated in the title to the bill the 
subject for discussion has only to do 
with the civil side of the docket. It has 
been so limited for the reason that in 
our state appellate jurisdiction in erim- 
inal cases is committed to a tribunal 
created by the constitution for their ex- 
clusive determination. 


Problems Call for Solution 
The present ery for judicial reform is 
in no sense sui generis. Complaints re- 
garding the administration of justice, 
among the largest of which is the law’s 
delay, are as old as civilization. Shakes- 
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peare puts this perennial evil in the 
mouth of Hamlet as one of the justifi- 
able grounds for committing suicide. 
These complaints will probably continue 
as long as individuals have differences 
which they must submit to judicial tri- 
bunals for decision. The mere ex- 
istence of complaint is not in itself of 
necessity significant. However, while 
there are some who place the admin- 
istration of civil justice in this country 
upon the exalted pedestal of perfection, 
I believe it can fairly be said that like 
all other human institutions it has its 
faults and imperfections which are not 
so inherent or innate as not to yield to 
wisely thought out and conservatively 
applied curative treatment. But the ever 
present and ever changing problem is 
not a simple one, and no substantial 
progress in its solution can be accom- 
plished by mere criticism nor by untried 
experimentation. Substantial results can 
only be brought about by an intelligent 
survey and study of the whole problem 
by those best qualified by education, 
training and experience to make such 
survey and study; and the application 
from time to time of carefully worked 
out devices to meet particular defects. 
The factors which enter into the admin- 
istration of justice are as varied and 
manifold as human civilization. They 
include in varying degrees the legis- 
lature, the press and the public, as well 
as the courts, the bar and the law 
schools. The causes_also which defeat, 
when it is defeated, a proper admin- 
istration of justice are likewise varied 
and manifold, and become more and 
more complex with the complexities in- 
cident to modern life. Is it reasonable 
to expect, therefore, that new and dif- 
ficult problems should not arise in the 
judicial settlement of disputed claims of 
right, or that their solution should not 
call for the best thought and study of 
trained minds, and then only be at- 
tained through testing in the laboratory 
of judicial experience? If the scientific 
method alone is recognized as adequate 
to every other line of successful human 


achievement, can we afford to ignore it 
in the administration of justice through 
our courts? Those who have given the 
matter the best thought and study, and 
whose opinions are most valuable, are 
united in their answer to these ques- 
tions in the negative; and indeed, it 
would seem that the questions answer 
themselves. 

It is not in the province of this paper 
to deal with any of the above factors 
except the courts. 


Broadly speaking it may be said that 
there are three elements which enter into 
this factor, viz: 

Court personnel, 
Court organization, and 
Court procedure. 

Of these the personnel is by far the 
most important. The general qualifica- 
tions for the bench are learning, ability 
and integrity, and while this matter is 
likewise beyond the scope of this paper, 
it may be said in passing that the secur- 
ing of such judges is affected in large 
measure by (1) method of selection, 
(2) tenure of office, and (3) compensa- 
tion. 

Court organization is perhaps next in 
importance, but hardly more so than 
court procedure. There appears to be a 
growing sentiment in this country in 
favor of the unified court system that 
has met with such marked success in 
England and is, I believe, in vogue in 
the various dominions of the British 
Empire. This subject has had much re- 
cent discussion in this state, and is one 
that deserves careful investigation and 
study. The Massachusetts Judicature 
Commission in its final report in 1921, 
had this to say in advising against the 
proposal to unify the courts of that 
state: 


“It must be remembered that in the de- 
velopment of a judicial system sudden 
changes of a very radical character sug- 
gested by logical theories of efficiency are 
not easily effected, and that, even if 


adopted, there might follow in practice 
unexpected and undesirable results from 
the disturbance of local conditions, tradi- 
tions and prejudices effected by changes, 
the reasons for which would not be gen- 
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erally understood or agreed upon by the 
bar or by the public. 

“This danger of producing new and un- 
desirable conditions by attempting to 
transplant suddenly in an old community 
an entirely new judicial structure, how- 
ever logical and efficient it might be, is, 
in the minds of the Commission, a con- 
trolling objection to plans involving the 
abolition of the whole system of courts 
with their reconstruction on other lines. 
It could not be done without the support 
of a large body of the bar, and we do not 
find any general opinion in its favor. 

“The central idea underlying the leading 
discussions of administration in this coun- 
try in recent years is to work out plans 
adapted to the different states of dividing 
the work to be done and placing the re- 
sponsibility for doing it as promptly and 
finally as possible, in accordance with the 
requirements suggested by the nature of 
the work. 

“The Commission believes that there 
are various ways in which the substantial 
part of the existing judicial structure can 
be gradually adjusted without very radical 
changes to the growing demands of the 
work required of it.” 


Commends Texas Law 

I believe the principles underlying 
the unified court plan are fundamentally 
sound; but that it would be unwise, con- 
ceding it were possible, for it to be 
attempted as a whole in this state. Al- 
ready there are examples of its success- 
ful application to municipal courts in 
several of the leading cities of the coun- 
try, notably Chicago and Cleveland, 
and the same principle underlies the 
district court procedural act which ap- 
plies to Dallas, Tarrant and Harris 
Counties. The recent act of the legis- 
lature creating administrative judicial 
districts is a long step in the direction 
of unification of the District Courts; 
and to my mind is one of the most con- 
structive court organization measures 
that has been passed in this state in 
many years. Chief among its beneficial 
provisions is the gathering of accurate 
judicial statistics; placing upon the dis- 
trict judges themselves the responsibil- 
ity for their own functioning through- 
out the respective districts, so far at 
least as concerns administrative matters ; 
and bringing the judges together in an 
official capacity as a part of their judi- 
cial duties to discuss, and exchange 


views and experiences concerning the 
daily problems that arise in trials in the 
district courts. The authors of this act 
have every right to hope that its bene- 
ficial results will be far-reaching. 

Before leaving this subject it may not 
be amiss to point out that many of the 
outstanding achievements of the unified 
court system are capable, in a more or 
less modified way, of being incorporated 
into our own, without any change in 
our present organic law. 

We come now to the third and last 
element in the administration of justice 
through the courts, namely, court pro- 
cedure. I place this last in importance 
because I believe it will be generally 
conceded that given a proper judicial 
personnel, under a reasonably elastic 
court administrative organization, fairly 
satisfactory results may be obtained 
even under archaic and cumbersome 
rules of practice and procedure. Courts 
so manned and organized will find a way 
to administer justice with at least rea- 
sonable dispatch. Nevertheless court 
procedure plays an important part in 
judicial administration, and certainly it 
has received the widest attention in the 
discussion of judicial problems. 

It is the conclusion of many leading 
jurists, lawyers and law writers of to- 
day that rules of pleading, practice and 
procedure should be worked out and 
promulgated by the courts to whom is 
committed the administration of justice ; 
and not by the law making branch of 
the government. The underlying con- 
ception of this conclusion is that the 
responsibility for the functioning of the 
courts should be placed upon the courts 
themselves, and not upon another de- 
partment of government. In other 
words, while it is a proper function of 
the legislature to tell the courts what 
to do, the courts should be left free to 
determine how they are to do it. I will 
not attempt here to set forth the various 
reasons pro and con that have been ad- 
vanced in the prolific discussion of 
many years past upon the subject of 
giving to the courts a broad rule-mak- 
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ing power. It may be said in passing 
that by far the weight of authoritative 
opinion on the subject favors court- 
made rules. It seems to me that the 
proposition is sound both logically and 
practically; and I believe that if this 
responsibility is placed upon the courts 
(in this state upon the Supreme Court) 
and they are given the proper assistance, 
the results will be beneficial and in the 
end satisfactory. Of course the distine- 
tion between ‘‘ Jurisdictional and funda- 
mental matters and general procedure,’’ 
which are clearly and essentially legis- 
lative in character, on the one hand, and 
‘‘rules of practice directing the manner 
of bringing parties into court, and the 
course of the courts thereafter,’’ which 
alone should be committed to the courts, 
on the other hand, should not be lost 
sight of in a consideration of the sub- 
ject. The failure of the bill in the last 
legislature conferring rule making 
power on the Supreme Court and ere- 
ating a judicial council to aid in per- 
forming the duties thus imposed was 
no doubt contributed to in a measure 
by the fact that sufficient thought and 
study had not been given to preparing 
a bill which would clearly delineate the 
respective spheres of the legislature and 
the court. 


Rule-Making Power Needed 


The courts of England and America 
always made their own rules of proced- 
ure up to the middle of the nineteenth 
century. There were occasional statutes 
on some phase of the subject, but the 
Field Code of New York enacted in 1849 
was the first comprehensive effort to- 
ward legislative prescribed procedure. 
Since that time the practice has been 
extended to other states, and it has be- 
come so general that rule making is now 
generally assumed to be a proper legis- 
lative function, although of recent years 
some writers have questioned it. While 
Texas has never adopted what is gen- 
erally known as the American Code Sys- 
tem, this has always been in a sense a 
code state; for when in 1840 the Con- 


gress of the Republic adopted the com- 
mon law as the rule of decision, common 
law pleading was not included but a 
code of procedure and the trespass to 
try title action were enacted. Legis- 
lative made court rules have not been 
entirely successful in bringing about the 
desired results. This, I think, is very 
generally though perhaps not uni- 
versally, conceded; and, as above stated, 
most of the leaders of thought upon the 
subject believe that much better results 
could be obtained, not by returning to 
the former practice by which the courts 
made rules through decisions which be- 
came precedents, but by placing upon 
the courts the duty of promulgating the 
rules of pleading, practice and pro- 
cedure. 

In England a system was worked out 
which has met with marked success and 
has had the commendation of men of 
legal learning the world over. This was 
not accomplished, however, without a 
tedious struggle of over half a century. 
Under the English system the rules are 
made by the Rules committee, which is a 
mixed body composed of members of the 
judiciary and the bar, the judiciary 
predominating. That system has had 
much study and discussion in this coun- 
try. Several of our leading jurists have 
made visits to London to study it first 
hand and observe its working; among 
them Chief Justice Taft of the United 
States Supreme Court. In 1906 Dean 
Pound read before the American Bar 
Association at Minneapolis a paper en- 
titled ‘‘The Causes of Popular Dissatis- 
faction with the Administration of 
Justice,’ in which he contrasted the Eng- 
lish and American systems, quite dis- 
paragingly to the latter. The paper 
evoked much criticism, both favorable 
and unfavorable, within and without 
the association. In 1913 Prof. Wm. E. 
Higgins, at that time holding the chair 
of pleading and practice in the Kansas 
University Law School, was sent to Eng- 
land by the American Judicature Society 
and spent a whole year there studying 
the system. His report, which may be 
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found in the April, 1924, number of the 
Judicature Society Journal, written 
especially for the American lawyer, is 
a most illuminating treatise on the sub- 
ject. The Massachusetts Judicial Coun- 
cil sent one of its members to London in 
1925, for a like purpose. His report is 
printed as Appendix A to the first re- 
port of the Council. Recently Dean 
Pound and Prof. Sunderland have de- 
livered papers and addresses dealing 
with the English system, which have 
been given wide publicity. 

Aside from the unified court system 
which contributes largely to the success 
of the English system, the various ex- 
pedients adopted for forming the real 
controverted issues at the inception of 
the case, eliminating non-essentials, pre- 
venting surprise, and minimizing delay 
and the necessity for new trials, have 
brought most excellent results. 

While it may be true, as some writers 
assert, that there is no fundamental rea- 
son why the English System should not 
be adopted in this country, there are to 
my mind some insuperable obstacles to 
making it operate successfully in at least 
two of its most important features. 

In the first place, under the English 
system the moment a suit is filed it is 
taken charge of by a judicial officer and 
thereafter every step in the proceeding 
is taken under his direction and super- 
vision. This is done by a large corps of 


‘masters, referees and registrars, who are 


highly trained and receive salaries rang- 
ing from $6,000 to $12,000 per annum. 
I doubt if such a system could be in- 
augurated in this country, certainly not 
in Texas for many, many years to come. 
It was tried out some years ago in one 
of the states, and was abandoned as un- 
workable. In this connection I quote 
from the first annual report of the Mas- 
sachusetts Judicial Council (1925) : 
“There are great difficulties in the way 
of adopting there the English practice of 
sending each case to a master or registrar 
under a summons for directions. Whether 
that practice or some equivalent practice 
can be adopted in Massachusetts is a mat- 


ter as to which the council, with the time 
at their disposal, has not been able to 


come to a final conclusion. It is reserved 
for further study.”’ 


The second obstacle lies in the ela- 
borate system of costs by which the rules 
are enforced. In addition to the costs 
which attach to each step, hearing and 
order in the proceeding—and they are 
by no means light—the losing party in 
any step in the proceeding is compelled 
to pay the counsel fees he has therein 
caused his adversary to incur. As a 
consequence of this fee system a lawsuit 
is a very expensive luxury in England; 
and this fact is econcededly a large 
factor in discouraging litigation there. 
Mr. Higgins’ report asserts that costs 
in the English courts more than pay 
the entire expenses of the judicial de- 
partment, and this is no ineconsiderable 
item when it is recalled that their judges, 
trial and appellate, receive an annual 
salary of $25,000. The Massachusetts 
judicial council, after advising the 
adoption of a substantial cost system, 
had this to say: 


“But the adoption of the English system 
of costs is attended with much difficulty. 
In the first place, it is in direct conflict 
with Massachusetts traditions. In the 
second place, though the principle of the 
English system of costs ought to be 
adopted, the system in detail would not 
and ought not to be made part of our 
jurisprudence. It is enough to read an 
English bill of costs to be convinced of 
that. Copies are printed in Appendix D, 
page 149. And lastly, in devising a new 
system of costs there are problems which 
must be met; for example, the case of an 
impecunious person who has a meritorious 
claim must be taken care of by some sys- 
tem of allowing him to sue in forma 
pauperis and at the same time protecting 
him from the lawyer who makes a busi- 
ness of taking speculative cases.”’ 


But without its judicial control of 
litigation and its cost system the Eng- 
lish System would be far from what it 
is in its actual functioning. 


Judicial Council Movement 

The English Rules Committee might 
be termed the archetype of a _ body 
which is now developing in this country 
commonly called the American Judicial 
Council. A body of this character was 
advocated by the Judicature Society a 
number of years ago and a model draft 
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of an act creating it was prepared. In 
1919 the Legislature of Massachusetts 
created a commission to investigate the 
judicature of the commonwealth, the life 
of which was extended until 1921. In 
its final report it recommended the cre- 
ation of a judicial council. This portion 
of the report is such a well considered 
presentation of the purposes and ad- 
vantages of the council, that I quote it 
in full: 

“The courts of Massachusetts have de- 
veloped hitherto as separate organizations 
having very little relation to each other. 
There has never been any central body of 
a permanent character for the accumula- 
tion of information and the consideration 
and discussion of questions of organiza- 
tion, practice and procedure bearing on 
the subject of judicial administration. 

“We are not unmindful that from time 
to time commissions or special committees 
have been appointed to consider the judi- 
cial system or parts of it. The reports of 
these commissions and committees are 
valuable, but unfortunately copies of the 
most of them are very scarce. Many of 
the recommendations thus made have been 
adopted by the Legislature. From time to 
time, also, committees of judges have re- 
vised the rules of various courts. The 
judges of probate courts have for some 
time held regular meetings for the ex- 
change of ideas and the development of 
greater uniformity in practice. Some 
years ago an association of justices of the 
district courts was formed for similar pur- 
poses, and it has from time to time pub- 
lished valuable reports in regard to various 
matters, and useful legislation has re- 
sulted. 

“The bar associations and committees 
of such associations have also made studies 
and recommendations to the bar, the 
courts and Legislature, and some of these 
recommendations have been adopted. 

“The legislative committees on the judi- 
ciary and on legal affairs are in constant 
session every year hearing petitions for 
legislation of every variety relative to the 
courts, submitted mainly by individuals. 
Some of these suggestions have been care- 
fully prepared and thought out, while 
many of them have not. These commit- 
tees render good service to the common- 
wealth in dealing with such proposals. 
Both of these committees, however, are 
overburdened with the many petitions for 
legislation presented to them every year, 
in addition to the work of the individual 
members in other connections. 

“It is not a good business arrangement 
for the commonwealth to leave the study 
of the judicial system and the formulation 
of suggestions for its development almost 
entirely to the casual interest and initi- 
ative of individuals. The interest of the 


people, for whose benefit the courts exist, 


calls for some central clearing house of 
information and ideas which will focus 
attention upon the existing system and en- 
courage suggestions for its improvement. 

“There is at present no body charged 
with the duty of collecting the facts re- 
garding the work and expense of the vari- 
ous courts whereby a judgment may be 
formed as to the relation between cost 
and results. It is true that certain sta- 
tistics are reported by clerks of courts to 
the secretary of the commonwealth, and 
these are printed each year in the secre- 
tary’s report. Other statistical informa- 
tion appears in the report of the Bureau 
of Prisons, in the reports of the Probation 
Commission, and an occasional report 
from a special temporary commission like 
those of the Commission on Causes of De- 
lay in the Administration of Justice, in 
1909, the Commission on the Suffolk 
County Courts of 1911, and the report of 
the Municipal Court of the City of Boston 
of 1916. As pointed out by the commission 
of 1909 the figures obtained at that time 
were ‘in many instances made up by dif- 
ferent systems of classification in vogue in 
the different counties and courts,’ and 
much of the time of that commission was 
consumed in the collection and correction 
of such material, so that the time at their 
disposal was much shorter than they 
wished. 

“Some central official body is needed for 
the continuous study of questions relating 
to the courts. Such a body, the Commis- 
sion believes, should consist partly of 
judges and partly of members of the bar, 
with the chief justice of the Supreme Judi- 
cial Court as the head of the judicial sys- 
tem of the state, or some other member 
of that court, delegated by him, as its pre- 
siding officer. The members of this body 
should serve without compensation, but 
they should be provided with the necessary 
clerical assistance and an efficient execu- 
tive secretary, at an adequate salary, to 
collect information and prepare the ma-- 
terial for their consideration. 

“It has been suggested that such a coun- 
cil should be given rule-making powers, 
but, in the opinion of the Commission, this 
is not necessary. The functions of the 
body should be those of a permanent judi- 
cature commission, with authority to in- 
vestigate and with the duty of submitting 
an annual report to the governor in re- 
gard to the work done in the courts of 
the commonwealth, and making such sug- 
gestions as they deem advisable. The con- 
tents of such reports may then be used as 
a basis of study and recommendation by 
any one interested, and the Legislature, 
the bar, the courts themselves and the 
people will be better informed than they 
ever have been before in regard to the 
operation of this branch of the govern- 
ment. It should be provided, also, that 


clerks of the various courts should make 
such periodical reports in regard to the 
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business done as the council may require, 
so that a centralized system of statistics 
may be developed. 

“It does not seem advisable that this 
body should be too formal in its character 
or in its deliberations. The main point 
is that there shall be an officially recog- 
nized body of judges and members of the 
bar who are expected to meet for the 
mutual exchange of views and the discus- 
sion of practical questions, to whom sug- 
gestions may be made, and who will re- 
port annually. The Commission believes 
that such discussions would gradually re- 
sult in many valuable improvements in 
the courts of the commonwealth and the 
methods of administration and practice. 

“For these reasons the Commission 
recommends legislation to provide for a 
judicial council, and submits a draft of 
such legislation; and we believe that this 
recommendation of such a council, with 
such functions as are outlined above, will 
appeal to the business sense of the com- 
munity.” 


In 1922 the United States Congress, 
upon recommendation of Chief Justice 
Taft, who had spent some time in Eng- 
land studying the judicial system there, 
created what is termed the Conference 
of Senior Cireuit Judges; and judicial 
councils have been created in the fol- 
lowing states: In Ohio and Oregon in 
1923, in Massachusetts in 1924, in 
Washington and North Carolina in 
1925, in California, North Dakota in 
1926, and in Kansas in 1927. 


Council of U. S. Judges 

The conference of senior circuit jus- 
tices is composed of the Chief Justice 
of the Supreme Court of the United 
States as its presiding officer and the 
senior circuit judge in each of the nine 
circuits. The state bodies are variously 
composed. In each the Chief Justice of 
the Supreme Court is presiding officer 
and other courts are represented. Some 
have representation from the bar, the 
attorney general’s department, and the 
legislature, while others do not. One 
has a representative from the University 
Law faculty, and one, North Carolina, 
is composed of the entire judiciary of 
the state. 

The duties of the conference of senior 
circuit justices are, to make a compre- 
hensive survey of the business of the 
several federal courts, prepare plans for 


assignment and transfer of judges so as 
to expedite the dispatch of business, and 
submit suggestions to the several courts 
in the interest of uniformity and ex- 
pedition of business. They meet annu- 
ally in Washington. 

Generally speaking, the powers and 
duties of the state bodies are as con- 
tained in the above draft, although some 
are more limited than others. It will be 
seen that in the main these duties have 
to do with a continuous study of mat- 
ters of court organization and pro- 
cedure, the gathering of judicial sta- 
tistics and the making of reports and 
recommendations to the governor and 
the courts. Their powers are in the 
main purely advisory. The California 
Council, which was created by the con- 
stitution, has the rule-making power. 
No compensation is allowed any mem- 
ber for his services and only actual ex- 
penses in connection with the council’s 
labors are allowed. Some of the coun- 
cils have a salaried executive secretary, 
while in others the Clerk of the Supreme 
Court acts as secretary. 

The labors of the conference of senior 
circuit justices have brought substantial 
relief to the congested dockets of the 
federal trial courts, not alone in the 
transfer of judges, but also in sugges- 
tions made to the judges as the result 
of the annual conferences. In some in- 
stances, notably in bankruptcy, abuses 
have been corrected, and the aid given 
to congress in determining the need for 
additional judges has had the effect of 
materially curtailing the creation of 
new judgeships. The annual reports of 
the conference are published in the 
American Bar Association Journals. 
With reference to the matter of judicial 
statistics I quote from one of Chief Jus- 
tice Taft’s reports: 


“No single agency to induce Congress 
and State Legislatures to the enactment 
of measures to improve the administration 
of the criminal law could be more effective 
than the practical truth in respect to the 
condition of the courts in the prosecution 
of crime, and nothing would more stimu- 
late a demand for greater speed in the 
disposition of the civil cases in behalf of 
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the litigating public than the truth as to 
the delays and congestion in the civil 
dockets.”’ 


I have examined reports of the coun- 
cils in Massachusetts, Oregon, North 
Carolina and California. Chief Justice 
Marshall, of Ohio, writes that due to 
failure of the legislature to make ap- 
propriation for expenses of the council 
it has not functioned. I have been un- 
able to obtain reports from Washington, 
North Dakota and Kansas, if any have 
been made; which is probably not the 
case due to their very recent creation. 
The following quotation from the Judi- 
cature Society Journal with reference to 
the creation of the North Dakota Coun- 
cil may be of interest to the members 
of this Association: 

“The North Dakota Council was the re- 
sult of the joint efforts of the bench and 
bar—Chief Justice Christianson rallied the 
judges and was prepared to create an in- 
formal organization for annual meetings 
and general supervision, in case the legis- 
lature should fail to act, but the state bar 
approved the movement and the legislature 


passed the bill drafted by a joint com- 
mittee of bench and bar.”’ 


The reports I have examined evidence 
much labor and an earnest effort on the 
part of the members of the councils to 
effect the purposes of the organization. 
The various recommendations made are 
presented ably and forcefully, and while 
conservative, as would be expected from 
bodies so constituted, are constructive. 
It will not be possible in the limits of 
this paper to review in detail the work 
of the councils as shown by their re- 
ports, but some of the outstanding fea- 
tures should be noted. 


Massachusetts Takes Lead 

The labors of the Massachusetts coun- 
cil have apparently been more extensive 
than those of the others, and there seems 
to be thoroughly harmonious accord be- 
tween it and the legislature, since that 
body has adopted most of its recom- 
mendations and has submitted to it sev- 
eral matters for investigation and rec- 
ommendation. A thorough and com- 
prehensive survey of the state’s judicial 
business was made; the English system 
was carefully studied, with reference to 


conditions in Massachusetts, and various 
recommendations made calling for 
changes in court organization, practice 
and procedure, both civil and criminal, 
with a manifest view to their improve- 
ment. Of particular interest are the 
report and recommendations, made at 
the request of the legislature presenting 
a system whereby traffic laws and regu- 
lations, the violation of which are only 
mala prohibita, are enforced through 
civil actions and taken out of the cate- 
gory of crime. 

The North Carolina Council has 
drafted for the legislature a number of 
bills affecting judicial administration, 
notably a series of bills regulating the 
selection of juries. 

Aside from a careful survey of the 
several courts, the outstanding feature 
of the Oregon Council’s labors is its in- 
vestigation and report on a proposed 
draft of enactment giving to the Su- 
preme Court authority to make rules of 
procedure and practice. This report, 
which may be found in the December 
issue of the Oregon Law Review, is a 
valuable contribution to the literature 
upon the subject. 

The California Council was created by 
constitutional amendment adopted No- 
vember 2, 1926, and its first report was 
filed on February 28, 1927. In this 
incredibly short time the council made 
a thorough survey of the several courts 
and of the judicial business of the State; 
and prepared recommendations covering 
readjustment of appellate districts, 
jurisdictional matters, criminal pro- 
cedure, assignment of judges to other 
courts, and arbitration. One cannot 
read this report without a feeling of 
admiration for the earnestness of the 
members of the council and the abil- 
ity, efficiency and dispatch with which 
they performed their labors. 

It is too early to place an appraise- 
ment upon the value of the American 
Judicial Council, but I think it may 
safely be said that it has already estab- 
lished its raison d’etre, and deserves a 
permanent place in our judicial system. 
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When knowledge of the beneficial re- 
sults already accomplished becomes more 
widely and thoroughly disseminated no 
doubt the example of these states will 
be followed by others. If it accomplishes 
nothing more than uniting the judiciary 
in a careful study of judicial admin- 
istration and procedure from the view- 
point of its improvement, it will have 
served a useful purpose and justified 
the small expense incident to its cre- 
ation. 

The above draft of bill proposing an 
Advisory Civil Judicial Council for 
Texas, is, as stated but tentative and 
submitted only as a basis for considera- 
tion and discussion. In the personnel I 
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have sought to bring together repre- 
sentatives of the several courts, trial and 
appellate, from the various sections of 
the state, as well as representatives of 
other bodies and agencies that are more 
or less directly concerned in judicial ad- 
ministration. It may be that the body 
will be considered too large, but to my 
mind there is no serious disadvantage 
in this, as its labors will of necessity be 
performed in the main through commit- 
tees, and perhaps in some instances by 
sub-committees or even individual mem- 
bers. As a beginning, at least, I do not 
regard the size of the body as a matter 
of primary importance. 


Baltimore’s Jury Selecting Plan 


Methods of selecting jurors that will 
expedite the obtaining of a jury, secure 
the service of better jurors and elimi- 
nate the professional juror, are being 
studied by sections of The State Bar of 
California throughout the State. 

The question of jury service has been 
a disturbing one for many years and 
the law of California has been changed 
many times in this regard, but thus far 
no satisfactory method of selection has 
been devised. The Bar hopes, by a 
study of the laws of other states, to 
devise a method that will at least mini- 
mize present evils. 

The system prevailing in Baltimore 
has been cited as one that might well be 
copied in California, at least in the lar- 
ger communities. As outlined by Law- 
rence F. Puter, a member of the Board 
of Governors of The State Bar, jurors 
there are selected by an official known 
as a jury judge, who examines the 
qualifications of the various jurors pro- 


posed to be called and places their 


names in the box for drawing upon 
various panels. 

When a jury panel is drawn for 
service in a particular court, a slip is 
prepared by the clerk for the use of the 
attorneys, upon which is printed the 
name, address and business affiliation 
of the jurors on the panel. 

This slip is given to counsel in 
advance of the trial and counsel for 
each party has the right to strike the 
names of four jurors from the list. 
Twelve of the remaining jurors become 
the jury in the case. All questioning 
of jurors is done by the judge. 

When a juror has served for not 
more than twenty days he is discharged 
from further jury service for a period 
of four years. This long period of 
exemption from jury duty tends to dis- 
courage the professional juror, for once 
having been excused, the juror cannot 
again get upon a panel for four years. 

The system is simple in its operation 
and is very favorably spoken of by 
attorneys who practice under it. 


It can never be said that American lawyers have been indiffer- 
ent or unresponsive to their duties and obligations to the general 
welfare. As individuals they have given much. But as an organiza- 
tion and as a bar en bloc, they have never had the facilities or agen- 
cies for performing the full measure of their obligations.—Hugh 


Henry Brown, 





Essays on “Progress in the Law” 





Annals of the American Academy of Political 
and Social Science Presents Articles 
by Twenty-seven Writers 





‘*Progress in the Law’’ is the title 
given to the March, 1928, Annals of 
the American Academy of Political and 
Social Science. Twenty-six topics are 
treated by as many authors and there is 
also a preface entitled ‘‘Social and Eco- 
nomic Problems of the Law’’ by Dean 
Roscoe Pound. John S. Bradway, of 
the Philadelphia Bar, was editor in 
charge of the volume. 

The material is grouped under the 
following five captions: 

1. Changes in Substantive Law. 

2. Progress in the Resources of the 
Law for Disposing of Problems. 

3. Progress in the Civil Courts. 

4. Progress in Criminal Courts. 

5. Progress in the Bar. 

6. Progress in Law Making. 


The volume is one that all persons 
interested in the law and its administra- 
tion will find useful. Many of the 
articles are by persons specially quali- 
fied to write them. There is not one 
but contains information and opinion 
of value. Dean Pound’s commentary 
on the tendencies of the times makes an 
ideal preface to the volume. One who 
has not absorbed the ideas here pre- 
sented is quite unable to realize the lack 
of a working philosophy which pre- 
vailed among lawyers all through the 
last century. The law is now seen to 
be clearly a part of what is called social 
science, and it seems to be the most 
substantial and concrete part, not really 
entitled to be grouped among sciences 
but still not so remote from scientific 
treatment as the rest of sociology. 

Having frankly recommended the 
volume it may not be out of place to 
submit some criticism. The Academy 
in its Annals for March, 1914, treated 
of Reform in the Administration of Jus- 
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tice, and in September, 1917, Justice 
Through Simplified Procedure. In some 
respects these volumes served their pur- 
poses better than the recent one. It 
appears that the title of the latest is 
too broad; the law of decisions and of 
statutes, with information concerning 
improved legislative methods and the 
restatement of the law, all set against a 
background of present distress and 
shortcomings, would justify a separate 
volume. We have no sufficient critique 
of American legislative organization, 
which is possibly the most fruitful 
source of political evil in our entire 
system. This should be covered from 
several angles, and then, in order to 
bring light to lawyers comparison should 
be made with legislatures based upon 
party responsibility. Finally the pro- 
posals embodied in the National Muni- 
cipal League model constitution should 
be presented. Our constitutions should 
not preclude thinking, even though 
they largely prevent action. 

Progress in the administration of 
justice should have its separate treat- 
ment, and the serious defects of current 
methods should be well played up. 
There should be a simple analysis of 
the subject in such broad headings as 
the judiciary, the bar, court organiza- 
tion and procedure. There is just 
enough of progress in all fields to justify 
the use of the word as a title to the 
volume, and the public needs to know 
that there is a logical and inclusive 
programme under way. The weakness 
of the present volume lies in its fail- 
ure to present a simple analysis and 
in the implied statements that very sub- 
stantial progress is discernible, whereas 
the fact is that we are only making a 
good start. One may read all the essays 
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and not learn about the unification of 
the judiciary through judicial councils, 
which is certainly not an inconsequen- 
tial phenomenon. 

The volume, as has been said, con- 


tains a great deal of interesting and in- 
formative matter, and, though it lacks 
to some extent co-ordination and omits 
some important things, it still deserves 
a great deal of commendation. 





The Rule-Making Power of the Courts’ 


By Jostan MARVEL 


By observing the law magazines and 
the activities of the various bar associa- 
tions throughout the country, it will ap- 
pear clearly to anyone that American 
lawyers are developing a much keener 
interest in the rule-making power of the 
state and federal courts. This, I think, 
is grounded on three things: 


1. An increasing desire on the part 
of the American bar to do those things 
that will make for a better administra- 
tion of justice.’ 

2. A growing consciousness on the 
part of the bench and bar that its mem- 
bers constitute the judicial department 
of government created to administer 
justice for all of the people. 


3. An inereased willingness on the 
part of the members of this judicial de- 
partment of government to assume the 
responsibility placed upon them without 
leaning upon the legislative department 
of government for guidance. 


This interest, however, has yet a long 
way to go before a substantial majority 
of American lawyers are brought into 
active cooperation in securing the rule- 
making power for the courts. It is quite 
true that there now exists in this coun- 
try a very considerable power on the 
part of the courts to make rules of prac- 
tice and procedure. Any lawyer can 
readily perceive the far-reaching effect 
of the power of the Supreme Court of 
the United States in promulgating rules 
in equity, in admiralty and in bank- 
ruptey. In many states the power exists 
to a greater or less degree and in some 





*Address delivered before the Ohio State 
Bar Association, Jan. 22, 1927. 


few states there have been made recent 
advances in this direction. This was 
done in Colorado, 1913; Alabama, 1915; 
Michigan, 1915; Virginia, 1916; North 
Dakota, 1919; New Jersey 1921; Dela- 
ware, 1925; Washington, 1926; yet in 
none of these states has the power been 
exercised to any very great extent. 

On the other hand, we find that more 
than half of the States have enacted 
practice acts or codes of procedure led 
by the adoption of the Field Code in 
New York in 1848, followed by Missouri, 
1849 ; ~~" 1850; Towa, 1851; 
Kentucky, 1851; Minnesota, 1851; In- 
diana, 1852; Ohio, 1853 ; Oregon, 1854; 
Washington, 1854; Nebraska 1855 ; Wis- 
consin, 1856; Kansas, 1859 ; Nevada, 
1860; North Dakota, 1862; South Da- 
kota, 1862; Arizona, 1864; Idaho, 1864; 
Montana, 1865; Arkansas, 1868; North 
Carolina, 1868; Wyoming, 1869; South 
Carolina, 1870; Utah, 1870; Colorado, 
1877; Connecticut, 1879; Oklahoma, 
1890; New Mexico, 1897; Alaska, 1900; 
and Porto Rico, 1904; a total of twenty- 
eight States and two territories. These 
steps taken during the last seventy-five 
years in this country show either that 
the courts have abdicated their original 
rule-making power and surrendered it 
to the legislative department of govern- 
ment, or that the legislative department 
has reached out and appropriated the 
power regardless of the court’s desire 
in the matter. 

It is interesting to compare the action 
of the English during practically this 
same period of time. They began with 
the Civil Procedure Act of 1833 pro- 
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viding that eight judges should make 
rules for the reform of pleading, under 
which act was promulgated the Hilary 
Rules of 1834. The statute of 1850 
gave them a wider power and the stat- 
utes of 1852 and 1854 broadened the 
powers yet again. The Chancery 
Amendment Act of 1850 started in the 
same direction by empowering the chan- 
cellor, with the coneurrence of the 
master of the rolls and one of the vice- 
chancellors, to make general rules and 
orders, which statute was greatly 
broadened in 1858, and resulted in the 
great Consolidated Orders of 1860. 

The progress and success of the rule- 
making powers of the English courts 
of both law and equity, prepared the 
British people for the Judicature Act 
of 1873, which went into effect in 1875, 
starting with a set of rules and creating 
a rules committee composed of eight 
judges and four lawyers. This com- 
mittee may change almost anything in 
English procedure by giving forty days 
notice of a proposed new rule or a pro- 
posed amendment to an old rule. To 
be sure either house of Parliament may 
veto the rule, but neither house has ever 
exercised this power, indicating con- 
clusively that the English people are 
satisfied that the administration of jus- 
tice has been carried on by the English 
bench and bar in a better way than can 
be devised by the representatives of the 
people in Parliament. 

It is strange indeed that two peoples 
tracing their law and their legal pro- 
cedure to the same source, should so 
diverge in the last generation in their 
manner of administering justice. On 
the one hand we have English rules of 
practice and procedure made flexible 
and adjustable to the end that they may 
be competent and dutiful handmaidens 
to the substantive rights of man. We 
see a rules committee clothed with the 
power and responsibility of keeping 
them abreast with the growth of the 
substantive law. We see a set of rules 
free from the need of radical changes 
and reforms because of the gradual 


changes made as the needs are shown. 
During these many years the rules com- 
mittee of England has modified or ere- 
ated an average of twelve rules per year. 

On the other hand, in America we see 
in federal suits at law and in more than 
half of the states an iron hand reaching 
out from the national capital or from 
the state capitals to command in what 
manner the administration of justice 
may proceed. The legislative omnipo- 
tence of nation and state has not only 
exercised a proper power of creating 
courts and defining their jurisdiction, 
either by constitution or statute, but it 
has gone far beyond this and prescribed 
by statute how this jurisdiction shall 
be exercised. I concede the right of 
the legislative branches of government 
to say what courts may do, but I object 
when they attempt to say how the courts 
shall do it. 

By simply examining the surface, it 
would seem that the English people have 
developed increased confidence in their 
bench and bar while at the same time 
the American people have lost faith in 
theirs. This, I am quite sure, is not the 
ease. I have no misgivings as to the 
confidence of the American people in 
the ability and integrity of the bench 
and bar of America. Of course, we ean- 
not shut our eyes to the occasional dis- 
appointment of litigants when they see 
what appears to be a miscarriage of jus- 
tice because of a technicality or a delay. 
Under such cireumstances, it is quite 
natural that such disappointment should 
be charged to the administration of jus- 
tice by the bench and bar without realiz- 
ing that the bench and the bar may be 
administering justice in exactly the way 
that is prescribed by the representatives 
of the people in their legislative as- 
semblies. If the American people have 


gone wrong in their legislative codes 
of procedure without knowing the result 
of their acts, the fault is not so much 
their fault as it is the fault of the bench 
and the bar. We have sat by and per- 
mitted a misdirection of legislative ac- 
tivity and have washed our hands of the 
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responsibility because we did not parti- 
cipate. Just so long as the American 
Bar contines this attitude, just so long 
will the legislative mistake go on. Here 
and there we have heard the occasional 
voice crying out in the wilderness. Dis- 
ciples have been comparatively few and 
apostles have been fewer still. 


By looking about us we can readily 
see that the legislative departments of 
government are, generally speaking, in 
favor of the rule-making power in re- 
cent years. Go to your state statutes 
and you will find that every industrial 
accident board and every public utilities 
commission is given the right to pre- 
seribe rules to govern the exercise of its 
powers and in most instances these 
boards and commissions are composed of 
laymen. Go to your federal statutes 
and you will find the power to prescribe 
its own rules of practice and procedure 
has been given to the Federal Power 
Commission, the Federal Trade Commis- 
sion, the Interstate Commerce Commis- 
sion, the Board of Tax Appeals, the 
Board of General Appraisers, the Court 
of Customs Appeals, the Commerce 
Court, the Court of Claims, the United 
States Court for China, and the present 
Supreme Court of the District of Col- 
umbia. If the regular courts are the 
only ones left to drag the ball and chain 
of legislative supervision, it cannot be 
caused by an objection on the part of 
legislatures to the granting of rule-mak- 
ing powers. The facts show a contrary 
attitude. This being true, then indeed 
the fault must be with the bench and 
bar, and it is quite time that we took 
inventory of our short-comings and de- 
vised steps to cure them. It must be 
either that the bench and bar are not 
convinced of the merits of the rule-mak- 
ing power or that proper steps to con- 
vince the legislative department of gov- 
ernment have not been taken. I do not 
stop to argue the merits of the rule- 
making system as applied to our ancient 
courts. This has been done by Pound 
and Sunderland and Shelton and others 
so often that argument on my part 


would be only to repeat, and the results 
in England, and also in this country 
when applied, furnish final proof of 
merit. 

As I said in the beginning, interest 
in the matter is increasing but it wili 
not increase in the manner and to the 
extent that its merits justify until you 
and I and every member of the Ameri- 
can bar are willing to stand up and be 
counted as ready to assume our individ- 
ual responsibility. We must develop a 
greater consciousness of the fact that 
the bench and the bar of state and na- 
tion, constitute the third department of 
government. The executive department 
has its responsibility. The legislative 
department has its responsibility. The 
responsibility of the judicial depart- 
ment is the administration of justice. 
If we are willing as a body to assume 
our responsibility for this department 
of government and convince the execu- 
tive and the legislative departments of 
government of our good faith, I do not 
doubt that the nation and the several 
states will clothe our department of 
government with full powers to perform 
its duties in the most efficient way. 
This good faith, however, cannot be as- 
sured simply by the protestation of in- 
dividual lawyers. It must be done 
through an organized bar. It does not 
matter whether this organization comes 
through incorporation or co-ordination, 
it will be enough if it is organized to a 
point of becoming effective. Whether 
we offer to perform our work through 
the agencies of the judges alone or 
through the agencies of a judicial coun- 
cil, or through the agencies of an organ- 
ized bar, it makes no difference. What 
will produce the best results in one state 
may not produce the best results in an- 
other. Each state must choose a method 
suited to its needs. In Massachusetts the 
effort is being made through a Judicial 
Council and you have made a start in 
that direction in Ohio. In the federal 
courts, it is going forward through a 
conference of judges. In Delaware we 
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are proceeding by the co-operation of 
the bench and the bar. 


At the last session of our legislature 
the Delaware Bar prepared a statute 
which was enacted into law by the legis- 
lative and executive departments of our 
state granting our courts full and com- 
plete power to prescribe rules for prac- 
tice and procedure in our courts of law. 
The statute consists of only one section 
as follows: 


4164. Sec. 1. The Chief Justice and 
Associate Judges of the State of Delaware 
shall have power to prescribe and establish 
by general rules the process, writs, plead- 
ings verifications, motion and forms of 
action, and the practice and procedure in 
civil actions at law and in the rendition, 
whether at or during the first term or 
otherwise, entry, opening or vacating of 
judgments and orders therein. Said rules 
shall not abridge, enlarge or modify the 
substantive rights of any litigant. They 
shall take effect six months after their pro- 
mulgation. Upon becoming effective they 
shall supersede all pleading, practice and 
procedure in conflict therewith. Upon be- 
coming effective, all laws in conflict with 
such ruleg shall be of no further force or 
effect. The said judges shall have power, 
from time to time, to supplement abridge, 
modify, or amend such rules. 

In all cases where by statute special 
forms of action, pleading or practice are 
prescribed for the enforcement of civil 
rights or titles, the process, writs, plead- 
ings, verifications, motions and forms of 
action, and the practice, procedure, judg- 
ments and orders so prescribed by said 
general rules, shall be followed in lieu of 
the forms of action, pleading and practice 
so prescribed by statute. 

Wherever by statute periods of limita- 
tion are imposed upon the bringing of 
named forms of action, the said periods of 
limitation, after going into effect of the 
rules so framed as aforesaid, shall apply 
to the actions prescribed by said rules for 
the enforcement of the rights, causes of 
action and remedies respectively enforce- 
able by such named forms of action. 

Whenever, under the provisions of exist- 
ing law, an action survives, the action pre- 
scribed by said rules as a substitute there- 
for shall also survive. 


I happened to be president of my 
State Bar Association at the time, and 
after a conference with the judges, I 
appointed a special committee of the 
Bar Association to assist the court in 
preparing the proposed rules. The bar 
committee has prepared two drafts of 
rules and has submitted these drafts 


to various law schools in the coun- 
try for criticism and suggestions. A 
third draft is now in preparation. The 
judges are keeping in close touch with 
the work and it is expected that within 
a few months, a new set of rules will be 
promulgated under the statute and 
thereupon the Delaware bench and bar 
will assume the full responsibility for 
the duties laid upon the judicial de- 
partment of our little state. 

It would be largely futile if the mem- 
bers of your Association simply met 
once a year to proclaim your creed of 
service and made proposals to the people 
of Ohio and to the bar of your state. 
If your work is grounded only upon the 
opinions of the small proportion of your 
bar that is attending this meeting, it 
will soon prove to be of little avail. It 
is for you to ground your work upon 
the foundation of the general opinion 
of the Ohio bar. This opinion you must 
help make. You need a greater develop- 
ment of self-consciousness on the part 
of the bar of your state. A self-con- 
sciousness based upon your responsi- 
bility as a group. You must recognize 
that you constitute the judicial depart- 
ment of your state government. You 
must recognize that the judicial de- 
partment of your government was cre- 
ated by the whole people for the purpose 
of supplying the machinery of govern- 


ment for the administration of justice 


under the laws for the whole people. 


You must recognize that you have not 
been made a part of this machinery as 
attorneys at law simply for the pur- 
pose of furnishing yourself with a means 
of livelihood. You have been given this 
special privilege under obligations not 
only to a particular court or to a partic- 
ular client, but as well to the whole 
people of Ohio from either directly or in- 
directly your business and your privilege 
come. When you recognize your responsi- 
bility as a class in charge of that depart- 
ment, when you each recognize your re- 
sponsibility as an individual in that class, 
then you will have laid the foundation 
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for progress. In the assumption of your 
full responsibilities in the administra- 
tion of justice you will have grounded 
the foundation for assuring the people 
of your state of your good faith and 
your earnestness of purpose. Then and 
not till then, may you expect the people 
through their other departments of gov- 
ernment to accept your judgment and 


follow your advice in those things that 
appertain to the administration of jus- 
tice. Under the inspiration of this meet- 
ing may you rededicate yourselves to the 
cause of justice and it may be hoped 
that each of you will go forth a crusader 
in the cause to the end that the Ohio 
bar may assume its rightful place in the 
government of your great state. 





Virginia Lawyers Approve Organization Plan 





First State to Provide for Official State Bar to Exist 
Side by Side with the Voluntary State 
Bar Association 





A committee created by the Virginia 
State Bar Association worked out an 
original plan for organizing the bar of 
the state. While this plan did not meet 
with success in the 1928 legislature it 
deserves attention for several reasons, 
and it may yet become law and, through 
its operation, enrich the experience of 
the American bar. 

The committee created in 1926 was a 
particularly strong one, and was headed 
by Mr. Robert B. Tunstall, who devoted 
a great deal of time and skill to a solu- 
tion of the problem of bar organization 
acceptable to the lawyers of Virginia. 
In the following year the draft act, 
which shows exceptional clarity and at- 
tention to details, was approved by the 
Virginia State Bar Association almost 
without dissent, and the printing of 
3,000 copies was authorized. 

In bringing the matter to the lawyers 
of the state, however, reliance was not 
limited to the State Association. A con- 
vention of the entire bar was called, the 
judicial circuits having first held meet- 
ings and chosen delegates. At this con- 
vention the matter was debated vigor- 
ously and the vote by delegates stood 
93 1/5 to 664/5, and by circuits, 19 to 
13, one tied and one not voting. In the 
1928 session of the general assembly 
meager support was given before the 


committee and the bill was recommitted. 
It is too early to venture a prediction as 
to the action, if any, to be taken in 1930. 
But at any rate the Virginia bar as a 
whole has had its first conception of 
unity, has studied a vital topic, and the 
bar of the entire country has benefited 
by a draft act which deserves considera- 
tion. 


In the advancement of the idea of 
inclusive bar organization it was early 
suggested that such official organization 
might be established without disturbing 
the existing voluntary state bar associa- 
tion. But, until Virginia’s choice was 
made, every plan advanced in other 
states involved merging the state bar 
association in the new official and inclu- 
sive state bar. 


Two Problems Involved 


Two questions arise: first, the matter 
of ultimate success—can success be pre- 
sumed for two types of association; and 
second, can sufficient interest be mus- 
tered to secure legislation creating a 
possible rival to the existing association? 
In a sense the second query has been de- 
termined by the action of the Virginia 
State Bar Association, which fostered 
the movement for a separate official bar 
organization through its members and 
its money. 
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As to the first query—concerning ulti- 
mate success with two forms cf organi- 
zation, one official and inclusive, the 
other voluntary and to an extent exclu- 
sive—only experience will decide. The 
Canadian provincial bars, which have 
afforded us striking examples of success- 
ful statutory organization, have lately 
been supplemented by voluntary and ex- 
clusive associations. In respect to the 
proposed Virginia experiment it may be 
said that in time a merger of the two 
organizations might be brought about, 
the united organization acquiring all the 
powers and advantages of both. And 
this may yet occur in Canada. 

It has occurred to the writer that if in 
Virginia an official organization with 
powers for controlling admission and 
maintaining discipline were created, but 
lacking the varied activities which char- 
acterize voluntary associations, there 
would be a big piece of machinery with 
so little in its operation to inspire inter- 
est and work that it would be at a de- 
cided disadvantage. Its general mem- 
bership might be required to participate 
only to the extent of paying annual 
dues. 

As to this point the opinion of Chair- 
man Tunstall needs to be presented. He 
has suggested that the official bar would 
be very active in at least some of the 
circuits, each having its own organiza- 
tion, and that in such circuits as needed 
local organization the plan would bring 
lawyers together for meetings which 
would subserve every interest of their 
profession. This illustrates the danger 
of criticism by one not familiar with 
local needs. The Virginia State Bar 
Association heartily approved inclusive, 
official organization, for reasons of its 
own, and every kind of experiment look- 
ink to an integrated state bar should 
have encouragement and trial. 


The Form of Organization 


As has been said, the draft act pro- 
vides for an inclusive organization, with 
judicial circuits as units, conferring 
power for maintaining discipline and 


for controlling admission, the essential 
factors for bar government. 


It provides for election in each circuit 
of a councillor, and government of the 
bar for the purposes of the act is vested 
in the Council of thirty-four members, 
who will serve for three years. After 
the first election of councillors, which is 
placed in the hands of circuit judges, 
the choice of representatives is to be 
according to rules to be drafted by the 
Council. A secretary-treasurer is pro- 
vided for, who need not be a lawyer, and 
who shall be executive secretary to the 
Bar, the Council and the Council’s com- 
mittees, and shall receive a salary. 

We come now to the essential powers 
of the Bar, vested in its Council. These 
powers are stated generally in section 
nine as follows: 


Sec. 9. Powers of Council. Subject to 
the superior authority of the General As- 
sembly to legislate thereon by general 
laws, and except as herein otherwise lim- 
ited, the Council is hereby vested, as an 
agency of the Commonwealth, with control 
of the admission, discipline, and disbar- 
ment of attorneys or others practicing, or 
seeking to practice, law in the State; pro- 
vided that from any order of the Council 
or any committee thereof suspending an 
attorney from the practice of law, and 
from any order debarring an attorney, an 
appeal shall lie as of right to the Supreme 
Court of Appeals as hereinafter provided. 
The Council shall have power to adminis- 
ter this Act; to formulate and adopt rules 
of professional ethics and conduct; to pub- 
lish an official journal concerning matters 
of interest to the legal profession; and to 
do all such things in furtherance of the 
purposes of this Act as are not prohibited 
by law. 


Section ten, concerning control over 
admissions, reads as follows, and might 
well serve as a model in other similar 
acts: 


Sec. 10. Admission to Practice. The 
provisions of Sections 3410 to 3420, both 
inclusive, of the Code of Virginia, as 
amended, relating to the Board of Bar 
Examiners, and the rules and regulations 
prescribed by that Board, shall continue 
in force, except as changed or modified by 
or under this Act, but the said Board of 
Bar Examiners shall be deemed to be an 
agency of the Council for the purposes set 
forth in those sections; and as the terms 
of the members of the Board of Bar 
Examiners expire or as vacancies occur in 





AMERICAN JUDICATURE SOCIETY 61 


the said Board, the vacant places shall be 
filled by appointments made by the Coun- 
cil. Any funds of the Board of Law 
Examiners in hand at the time when this 
Act goes into effect shall be paid by it to 
the Council, as shall also the fees required 
to be paid by applicants for admission to 
practice; and the Council shall be respon- 
sible for and shall pay the compensation 
and actual subsistence and traveling ex- 
penses due to the Board of Law Examiners 
whose compensation shall be the same as 
that herein prescribed for the members of 
the Council, and all other expenses inci- 
dent to the giving or holding of bar 
examinations and the licensing of candi- 
dates. Nothing contained in the said Sec- 
tions 3410 to 3420, both inclusive, of the 
Code of Virginia, as amended, shall be 
deemed to prevent the Council from pre- 
scribing additional or supplementary re- 
quirements, whether educational or relat- 
ing to character and fitness, for applicants 
for licenses to practice law. The investi- 
gation and/or examination of applicants 
in respect of said additional requirements 
may be conducted by the Board of Bar 
Examiners or by a committee of the Coun- 
cil, as the latter may determine. 


We also quote in full section eleven, 
concerning discipline: 


Sec. 11. Discipline and Disbarment. 
The Council or any standing or special 
committee of its members created for the 
purpose shall have jurisdiction to hear 
and determine all complaints, allegations, 
or suggestions of malpractice, corrupt or 
unprofessional conduct or the violation of 
professional ethics, made against any 
member of The Virginia State Bar, or any 
person attempting to practice law in the 
State of Virginia whether or not a mem- 
ber of The Virginia State Bar, or any per- 
son seeking a license or a certificate ena- 
bling him to practice law in this State; 
may administer the punishments of public 
or private reprimand, suspension from the 
practice of law for a limited period, and 
disbarment, as the case shall in their 
judgment warrant; may invoke the proc- 
esses of the Courts in any case in which 
they deem it desirable to do so; and shall 
formulate rules of procedure governing 
the trial of any such person, which rules 
shall provide for notice of the nature of 
the charges and opportunity to be heard, 
for a complete record of the proceedings 
for purposes of appeal, and, in the event 
that the penalty adjudged be suspension 
from the practice of law for a limited pe- 
riod or disbarment, for an appeal, as of 
right to the Supreme Court of Appeals on 
the record made before the Council or its 
Committee, as the case may be. Trials shall 
always be held within the judicial circuit 
wherein the accused resides, or within a 
judicial circuit wherein the alleged offense, 
or one of said offenses, if complaint be 
made of more than one, was committed. 


No civil liability shall rest in any case 
upon the Council or any member thereof 
on account of any complaint made or ac- 
tion taken in proceedings under this Act, 
or against any witness on account of testi- 
mony given in such proceedings. The 
Supreme Court of Appeals may adopt and 
promulgate rules having the force of law, 
but not inconsistent with this Act, regulat- 
ing the manner of taking and hearing ap- 
peals in such cases, and the certification 
of the records upon which they may be 
heard; but until such rules shall be pre- 
scribed the manner of taking such appeals 
shall conform as nearly as may be to the 
practice prevailing in this State as to 
appeals in equity cases, except that such 
appeals shall be taken within ninety days 
from the date of the judgment of the 
Council or its Committee. Nothing herein 
contained shall be deemed to abridge the 
power exercised by the Courts under Sec- 
tions 3423 and 3424 of the Code of Vir- 
ginia. 


Section twelve confers power to com- 
pel attendance of witnesses and section 
thirteen reserves the like right to accused 
persons. The next section covers the re- 
cording of findings and orders: 


Sec. 14. Records and Judgments and 
Their Effect. In the case of persons 
charged with an offense cognizable by the 
Council or any Committee thereof, a com- 
plete record of the proceedings and evi- 
dence taken before the Council or any 
Committee thereof shall be made and pre- 
served in the office of the Secretary-Treas- 
urer, but the Council may, upon sufficient 
cause shown and with the consent of the 
person so charged, cause the same to be 
expunged and destroyed. Final judgments 
of suspension or disbarment shall be en- 
tered upon the order-book of the Circuit 
Court of the county or city wherein the 
accused resides, and also upon that of the 
Supreme Court of Appeals; and such judg- 
ments shall be effective throughout the 
commonwealth. 


The provisions in section fifteen con- 
cerning meetings, and protecting the 
Council in its prerogatives, deserves at- 
tention : 


Sec. 15. Annual and Special Meetings. 
There shall be an annual meeting of The 
Virginia State Bar, open to all members in 
good standing, to be held at such place and 
time and after such notice (but not less 
than thirty days) as the Council may de- 
termine, for the discussion of the affairs of 
the Bar and the administration of justice; 
and special meetings of The Virginia State 
Bar may be called, on not less than thirty 
days’ notice, by the Council, or on the call, 
addressed to the Council, of not less than 
twenty-five per cent of the active mem- 








62 JOURNAL OF THE 


bers of The Virginia State Bar; but, at 
special meetings no subjects shall be dealt 
with other than those specified in the no- 
tice. Notice of all meetings, whether 
annual or special, may be given by publi- 
cation in such newspapers of general cir- 
culation as the Council may select, or, in 
the discretion of the Council, by mailing 
notice to the Secretaries of the several 
Circuit Bars or to the individual active 
members of The Virginia State Bar. At 
no meeting of The Virginia State Bar 
shall any action be taken in respect of any 
decision of the Council or any Committee 
thereof, relating to the admission, exclu- 
sion, discipline or punishment of any per- 
son, nor shall any other action of the 
Council be directed or overruled save 
after notice in writing of the action of the 
Council proposed to be directed or over- 
ruled, which notice shall be given to the 
Secretary-Treasurer fifteen days before the 


meeting, and upon the vote of two-thirds 
of the members present and voting at the 
meeting. At any annual or special meet- 
ing ten per cent of the active members of 
the Bar shall constitute a quorum; but 
there shall be no voting by proxy. 


Section seventeen prohibits the prac- 
tice of law by any person, otherwise 
qualified, who does not pay his dues to 
the State Bar. In the following words 
section eighteen prevents any conflicts at 
law with the existing Virginia State Bar 
Association : 

Sec. 18. Saving as to Virginia State 
Bar Association. Nothing in this Act con- 
tained shall be construed as affecting in 
any way The Virginia State Bar Associa- 


tion, or any local bar association, or as 
repealing any of their powers. 





Sustaining Members—1928 


Membership in the American Judicature Society Is Free to All Persons Interested in the 
Problems of Judicial Administration. The Sustaining Members Listed Below Have Con- 
tributed the Amounts Set Opposite Their Names to Further the Objects of the Society. 


$100.00 
Grossman, M. H., New York 
Olson, Harry, Chicago 
Root, Elihu, New York 


$75.00 
Harley, Herbert, Chicago 


$50.00 
Cushing, O. K., San Francisco 
Warner, S. B., Cambridge, Mass. 


$25.00 
Acheson, Jr., M. W., Pittsburgh 
Campbell, Kemper, Los Angeles 
Childs, R. S., New York City 
Cohen, J. H., New York City 
Cushing, C. S., San Francisco 
Lewis, W. D., Philadelphia 
Rosenbaum, 8S. R., Philadelphia 
Smith, R. H., Boston 


$20.00 
Benedict, Abraham, New York 

$15.00 
Jessup, H. W., New York City 
Redfield, N. M., Buffalo 


$10.00 
Alger, G. W., New York 
Augspurger, O. B., Buffalo 
Bard, A. 8S., New York City 
Beardsley, C. A., Oakland 
Bedford, J. C., Philadelphia 
Benedict, Abraham, New York City 
Brown, H. H., Frisco 
Bullowa, E. M., New York 
Butler, R. C., Chicago 
Comstock, L. K., New York 
Cutting, C. S., Chicago 
DeMeules, E. A., Tulsa, Okla. 
Dodd, W. F., Chicago 
Dodge, R. G., Boston 


$10.00 
Donnelley, T. E., Chicago 
Dwyer, J. J., New York 
Ervin, Spencer, Philadelphia 
Frothingham, T. L., New York City 
Gardner & Carton, Chicago 
Goepel, C. P., New York 
Hess, G. L., New York City 
Hollister, R. A., Oshkosh, Wis. 
Holizer, H. A., Los Angeles 
James, Frank, Los Angeles 
McCormick, C. T., Chapel Hill, N. C. 
Merrimon, J. G., Asheville, N. C. 
Noble, W. H., Chicago 
Nutter, G. R., Boston 
O'Donnell, Paul, Chicago 
Ommen, A. E., New York City 
Pound, Roscoe, Cambridge, Mass. 
Reber, Granger & Montgomery, Philadel- 

phia 
Reed, A. Z., New York City 
Rose, G. B., Little Rock, Ark. 
Smith, L. L., Philadelphia 
Speir, L. D., New York City 
Spencer, Gidiere, Phelps & Dunbar, New 
Orleans, La. 

Thompson, W. D., Racine, Wis. 
Tolman, E, B., Chicago 

$5.00 
Abbott, A. L., St. Louis 
Alexander, E. F., Cincinnati 
Arnold, W. R., South Bend, Ind. 
Beckwith, E. R., New York | 





Beitler, H. B., Philadelphia 

Bennett, J. H., Viroqua, Wis. 

Bettman, Alfred, Cincinnati 

Bibb, J. H. T., Marshall, Tex. 

Blood, J. H., Denver 

Bogle, Lawrence, Seattle 
Bowersock, J. D., Kansas City 
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$5.00 
Brainerd, I. H., New York 
Breckenridge, S. P., Chicago 
Callender, C. N., Philadelphia 
Carrick, C. L., Jersey City 
Chandler, W. C., Memphis, Tenn. 
Chase, G. H., Fitchburg, Mass. 


Chillingworth, C. E., West Palm Beach 


Clancey, J. H., Detroit 

Clark, C. E., Hamden, Conn. 
Corthell, N. E., Laramie, Wyo. 
Del Toro, Emilio, San Juan, P. R. 
Denious, W. F., Denver 

Denman, William, San Francisco 
Franklin, T. H., San Antonio, Tex. 
Freund, Ernest, Chicago 

Gates, C. E., Seattle, Wash. 
Gardner, P. W., Providence 
Godard, A. A., Miami 

Goodrich, J. A., San Francisco 
Green, Leon, New Haven, Conn. 
Haines, C. G., Los Angeles 

Hall, J. A., Pleasanton, Kans. 
Harley, C. F., Baltimore 

Hohfeld, Edward, San Francisco 
Howard, C. McH., Baltimore 

Hyde, W. G., Chillicothe, Ohio 
Johnson, C. T., Toledo, Ohio 
Kocourek, Albert, Chicago 

Lauer, E. J., New York City 

Letton, C. B., Lincoln, Nebr. 
Llewellyn, K. N., New York 

Long, Irvin, Detroit 

Loring, W. C., Boston, .Mass. 
Lybrand, W. A., Oklahoma City, Okla. 
Martin, C. E., Martinsburg, W. Va. 
McClendon, J. W., Austin, Tex. 
MeNitt, R. L., Los Angeles 
Nordlinger, H. H., New York City 
O’Dunne, Eugene, Baltimore 
Parker, B. L., Green Bay, Wis. 
Proudfit, R. M., Friend, Nebr. 
Richardson, M. P., Janesville, Wis. 
Rosenfield A. B., Long Beach, Calif. 
Sherriff, A. R., Chicago 

Shinn, G. C., Washington, D; C. 
Sicher, D. F., New York City 
Skeen, J. H., Baltimore 

Smith, E. J., Nashville, Tenn. 
Stalmaster, Irvin, Omaha, Nebr. 
Stephens, R. A., Springfield, Il. 
Taft, H. W., New York City 
Tanzer, L. A., New York City 
Vernier, C. G., Palo Alto, Cal. 
Webb, J. J., Frisco 

Wigmore, J. H., Chicago 

Willis, H. E., Bloomington, Ind. 
Winston, G. B., Anaconda, Mont. 
Young, E. H., Baltimore 


$3.00 
Adams, St. Clair, New Orleans 
Boesel F. T., Milwaukee 
Hamilton, F. P., Jacksonville, Fla. 
Harno, A. J., Urbana, Ill. 
Kirkwood, M. R., Palo Alto, Calif. 
Oiler, F. D., Tulsa, Okla. 
Shakes, R. V., Plymouth, Ind. 
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